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Dear StaffSef~L~1~jjj~

This is in referenceto yourapplicationfor correctionof yournaval recordpursuantto the
provisionsof title 10 of the United StatesCode, section 1552.

A three-memberpanelof the Board for Correctionof NavalRecords,sitting in executive
session,consideredyour applicationon 19 August1999. Your allegationsof errorand
injusticewere reviewedin accordancewith administrativeregulationsand procedures
applicableto theproceedingsof this Board. Documentarymaterialconsideredby theBoard
consistedof yourapplication,togetherwith all materialsubmittedin support thereof,your
navalrecordand applicablestatutes,regulationsandpolicies. In addition, the Board
consideredthe reportof the HeadquartersMarineCorpsPerformanceEvaluationReview
Board (PERB), dated7 May 1999, a copy of which is attached.

After careful and conscientiousconsiderationof the entirerecord, the Board found that the
evidencesubmittedwas insufficient to establishthe existenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in the reportof the PERB. In view of the above,your applicationhasbeendenied. The
namesand votesof the membersof the panelwill be furnishedupon request.

It is regrettedthat thecircumstancesof your casearesuchthat favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof new
and materialevidenceor othermatternot previouslyconsideredby the Board. In this
regard,it is importantto keepin mind that a presumptionof regularityattachesto all official



records. Consequently,whenapplying for a correctionof an official naval record, the
burdenis on the applicantto demonstratethe existenceof probablematerialerroror
injustice.

Sincerely,

~3/5~9~(7q

Enclosure

W. DEAN PFEIFFER
ExecutiveDirector
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PARTMENT OF THE NAVY

HEADQUARTERS UNITED STATES MARINE CORPS

3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22 134-5103
IN REPLY REFER TO:

1610
MMER/PERB

MAY 71999
MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR THE CASE OF STAFF
SERGEANT ~ SMC

Ref: (a) SSg~ D Form 149 of 15 Jan 99
(b) MCO P16l0.7D w/Ch 1-2

1. Per MCO 16l0.11C, the Performance Evaluation Review Board,
with three members, present, met on 5 May 1999 to consider Staff
~ contained in reference (a). Removal of
the fitness report for the period 961223 to 970710 (CH) was
requested. Reference (b) is the performance evaluation directive
governing submission of the report.

2. The petitioner contends the report is unjust and was written
to establish him as the “fall guy” regarding the death of Private
~ a Company run To support his
appe~T, the petitioner furnishes a co he sworn statement he
made during the I y~ tigation ____ath, letters from
First ~ Sergeant ~ a copy of
the fitness report at issue.

3. In its proceedings, the PERB concluded that the report is
both administratively correct and procedurally complete as
written and filed. The following is offered as relevant:

a. At the outset, the Board emphasizes that no where in the
report do any of the reporting officials mention or even allude
to the petitioner’s alleged culpability in the death of PFC
Garcia. Rather, the evaluation focuses on the petitioner’s
failures in his assignment as the platoon sergeant. That the
petitioner believes the report attempts to establish him as a
“fall guy” is neither substantiated nor documented.

b. ~ ~ents from First Sergc’.JIILf~iti1lL~d
Sergean~~~ complimentary, they simply do not
invalidate or call into question the observations and evaluative
opinions of the reporting officials who had daily interaction
with the petitioner. Of significant importance in this re ard
are the insightful comments provided by both Capta±
(the Com an Comm eviewing Officer) and Lieutenant

nd Third Sighting Officer).



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BcNR APP. TIONI N THE CASE OF STAFF
SERGEANT ____ SMC

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that the contested fitness report should remain a part
of Staff Sergeant ~T~,~J,~ficial military record.

5. The case is forwarded for final action.

~I~iirperson, Performance
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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